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PROTOCOL TO ELIMINATE JLLICIT TRADE IN TOBACCO PRODUCTS

Preamble
The Parties to this Protocol,

Considering that on 21 May 2003, the Fifty-sixth World Health Assembly adopted by
consensus the WHO Framewark Convention on Tobacco Control, which came into force on
27 February 2005;

Recugrizing that the WHO Framewoerk Convention on Tobacco Control is one of the United
Nations™ most rapidly ratified treaties and a fundamental tool for atiaining the objectives of the World
Healih Organizntion;

Recalting the Preamble to the Constitution of the World Health Organization, «which suaes that
the enjoyment of the highest attainable standard of health as 2 fundamental right of every human being
without distinciton of race, religion, political beliel, economic or social condition;

Deiermined also 1w give priority 10 their right to protect public health;

Ieply cancernsd (hat the illicit trade in tobacco products i3 contributing to the spread of the
whacco epidemic, which is 8 giobal problem with setious consequences for public health that calls for
eifeciive. appropriaic and comprehensive domestic and iniemationz! responses:

Recognizing further that illieit trade in iobaceo products undermines price and tex measures
designed 10 sirengihen tobacco control and thereby increages the sccessibility and sfTordabiliy of
tobusco producis;

Seriously concerned by the adverse effects that the increese in necessibility and affordabitity of
illicitly traded wobaceo products has en public health and the well-being, in paricular of young people,
ihe poor and other velnerabic groups;

Serivusly concerned about the disproporiionate ceonomic and social implications of kel trade
in wbacco products on developing countries and countries with economies in transition;

Aware of the need te develop scientific, technical and instituiional capacity two plan and
implement appropriate national, regional and international smeasures 10 climinate &l forms of illich
trade in obacco products;

Acknowledging thal aceess to resources and relevant lechnologies is of grear importance for
enhancing the sbility of Parties, particulardy in developing counisies and cotintries with economies in
ransition, to elimioate all forms of ilficit tmde in tobacco produets;

Acknowledging also that, although free zones are established lo facilitate legal (rade, they have
been used 1o facilitate the globalization of iflicit trade in fobacco products, both in refstion to the Hlicit
transis of smugeled producis snd in the manufeciure of ijlicit fobaceo products;

..:J}a Cudab 23
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Recognizing also that illici rade i tobacco products undermines the economies of Parties and
adversely affeers their stability and security;

Also meare that illcit teade in tobaceo products generates financial profits that are uszd 10 fund
wransnational criminal activity, which interferes with government objectives:

Recognizing 1hat the ilficit trade in fobaceo products undermines health objectives. imposes
additiona! sirgin on health systems and causes losses of revenue to the economies of the Panties:

Mindgful of Articlke 53 of the WHO Framework Convention on Tobacco Control in which
Partios agree that in suting and implementing their public health policies with respect t¢ 1obacco
control, Pantics shall act to protect these policies from commercial and other vested interests of the
{obacco indusiry in acecordance with nationsl jaw;

Emphasizing the need to be slert to any efforts by the tobaccw industry (o undemmine or subvest
siralegies w combat illicit trade in tobacco products and the need o be informed of activitics of the
tobaceo indusity that have a negative impaci on strategies to combat illicit trade in tohacco products:

Mindfil of Article 6.2 of the WHO Framework Convention on Tebacco Comrol which
eiiconrages Parties to prohibit or restrict, as appropriate, sales to and/or importation by infermational
travellers of tax- and duty-free tobacco products;

Recognizing in addition that tobacco and tobacco preducis in international tremiit and
transhipment find a channel for iilicit trade;

Taking into acconnt that effeciive action to prevent and combat illicit trade in wobacco products
requires & comprehensive imermational approach fo, and close cooperation on, all aspects of iliicit
trade, including, as appropriste, Hlicit wade in tobacco, tobacco products and manufaciuring
wguipment;

Recalling and emphasizing the imporiance of other relevam international agreemenis such as the
United Nations Conveniion against Transnational Organized Crime, the United Nations Convention
egainst Corruption and the United Nations Convention against fliclt Traffic in Narcotic Drugs and
Psychotropic Substances snd the obligation that Parties to these Conventions have fo apply. as
appropriate, the relevand provisions of these Conventions i illicit trade in tobacco, tobacco products
and manufaciuring cquipraent and encowraging those Parties that have not yel become Parties 10 these
apreements 1o consider doing so;

Revogmizing tht need to build enhanced cooperation between the Convention Secretariat o7 the
WHO Framework Convention on Tobacco Contrel and the United Nations Office on Drugs and
Crime, the World Customs Organization and other bodies, a3 appropriate;

Recalling Ariicle 15 of the WHO Framework Convention on Tobacco Control, in which Partics
recopnize, infer afin, that the eliminstion of all forms of iMicit trade in tobacco products, including
smuggling ad illicit manufacturing, is an essentin! component of tabacce control:

Considering that this Protocol does not seek 1o address issues concerning intelleciual property
righis; and
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Convinced that supplementing the WHO Framework Convention on Tobacco Contrel by 2
comprehensive protocol will be & powerful, effective means to coumter illicit (rade in tobaces products
and iis grave conseguences,

Hereby agree as follows:

PART I: INTRODUCTION
Artlcle 1
Use of terms

. “Brokering” means acting as an agent For others, as in negotiating contracts, purchases, or sales
in retumn {or a fee or commission.

2. “Cigarette” means a rofl of cut tobacco for smoking, enciosed in cigarette paper. This excludes
specific regional products such as bidis, ang hoon, or other similar products which can be wrapped in
paper or leaves, For the purpose of Article 8, “cigarette™ also includes fine cut “roll your own™ tobacco
for the purposes of making  cighrette.

3. “Confiscation™, whick includes forfeiture where applicable, means the permanent deprivation of
property by order al a court or other competént authority,

4, “Controiled delivery™ meuns the technique of allowing illizit or suspect consignments 1o pass
ou of, through or into the territory ef ope or more Siates, with the knowledge and under il
supervision of their competent authoritics, with & view 1o the investigation of an offence and the
idendification of persons involved In the commission of the offence.

5. “Free zone” means a part of the temitory of 8 Party where any goods introduced are generally
regarded, in 5o §az as import duties and taxes are concerned, as being outside the Customs territory.

6. “Hlicit trade”™ means any practice or conduct prohibited by Jaw and which relates io production,
shipment, receipt, possession, distribution, sale or purchase. intluding any practice or conduct
intended 10 facilitate such activity,

7. “Licence” means pennission froin a competent authority following submission of the requisite
application ar oiher dotumentation 1o the competent authority,

8. (@) “Manufacturing cquipment” means machinery which is designed, or adapted, 10 be used
solely for the manufacture of tobacco products snd is integral to the manuiacturing process.’

(b}  “Any part thereof” in the context of manufacturing equipment means any idzntifiabie parl
which is unique 1o manufacturing equipment used in the manufacture of tobaceo producis.

} Partiex may include reference 1o the Hatmonized Commmadity Desteiption and Coding System of the World
Cusioms Organizados for this puradse, whierevor epplitable.

_ Ca!jék'latth.Jég
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9. “Party™ muans, gnivss the context indicates otherwise, a Party (o this Protocol.
10.  “Personal duta” means any information relating to an identified or identifiable natural person.
11, “Regional cconomic integration organization” means an organization that is compased of
several sovereign states, and to which its Member States have transferred competence over a range of
matters, including the authority to make decisions bindlng on iis Member States in respest of thuse
maltters.'
i2.  The “supply chain™ tovers ihe manufacture of tobacco products and manufacturing »quipmens:
and impori or export of tobacco products and meanufactoring equipment; and may be extended, where
reizvant, 1o orte or more of the following activities when 5o decided by a Party:

{4y reiaiting of tabacco products;

(b} growing of (obaccn, except for traditional small-scale prowers, farmers ond producers:

{c) transporting commercial quantities of tobaceo products or manufacturing equipment: and

{d)  wholesaling. brokering, warehousing or distribution of tobacco and tobaceo products or
manufactiring equipment,

13, “Tobacco products” means products éntirely or partly mede of the leaf tabacco as raw material,
which are manufactured to be used for smoking, sucking, chewing or snufiing.

14, “Tracking and iracing” means systematic monitoring and re-erestion by compeleni authorities

o= 2ny ofher person acting on their behalf of the route of movement taken by items through the supply

chain, as outlined in Article 8.
Article 2
Reiatinnship between this Protocol and other agreements and fegal instramenis

i. The provisions of the WHO Framework Convention on Tobacce Comrol that apply to its
protacals shatl apply to this Protocol.

2. Panies thut have emered into the tvpes of agreements mentioned in Article 2 of the WHO
Framework Convention on Tobacco Contral shall conunumnicate such agreements to the Meeting of the
Parnes through the Convention Secretariat,

3, Nothing in this Protoco] shall affect the rights and obligations of any Party pursusnt ic anv other
international convention, treaty or intemnational agreement in force for that Party that it deems to he
mare conducive to the achievement of the elimination of illicit trade in tobacco products.

4. Nothing in this Protocol shall affect othér rights, abligations and responsibilities of Parties
under international baw, inchuding the United Nations Convention apainst Transnational Organized
Crime,

! wihiere approprisce, nationad or domestic will refer equatly to reghonal econamic integration orgoulrations.

<o Catam 85}
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Articie 3
Obfective

The objective of this Protecol is to eliminate alt forms of illicht trade in tobacco products, in
accordance with the terms of Article 15 of the WHO Framewaork Conveniton on Tobaceo Controt.

PART 1i: GENERAL OBLIGATIONS
. Article 4
General obligarions

1. In addition to the provisions of Asticle § of the WHO Framework Canveniion on Tobacco
Control, Parties shatl:

(2}  adopt and implement effective measures 10 control or regulate the supply chain of goods
covercd by this Protocol in order to prevent, deter, detect, invesilpaie and prosecute illicit trade
in such goods and shall cooperate with one another 1o this end;

(b} take any necessary measures in eccordance with their national law to increase the

- effectiveness of their competent authorities and services, including customs and police
responsible for preventing, deterring, detecting, investigating, prosecuting and eliminating al
farms of illicit trade in goods covered by this Protocol;

|

|

|

|

(c) adopt effective measures for facilitating or obtaining fechnical assistasice and financial
support, capacity building and internwtional cooperation in order 10 achieve the objectives of
this Protocol and ensure the avajlability to, and secure exchange with, the competent authorities
of information t be exchanged uinder this Protocol;

(d) cooperate closely with one anpiher, consisient with their respective domestic legal end
adminisirmive systems, in order 1o ephance the effectiveness of law enfercement zetion o
combat the unlawfel conduct inchuding criminal offences established in accordance with
Articte 14 of this Protocol;

{e) cooperate and communicate, a8 appropriste, with relevant regional shd international
intergovernmental organizations in the sec_urc‘ exchange of informaiion covered by (his
Protoco! in arder to promote the effective implementation of this Protocol; and

() within the means and resources a( their disposal, cooperate 10 raise financial resources for
the effective implementation of this Protocol thromgh bileters! and mukilaterat fundimg
mechanisms,

A secure exchonge of informalion between two partiéa is resistant to intereeptinh and 1ampering (falsification). 1n
other words, the informution exchanged between the two pariies cennot be read or modified by @ third peeiy.

|3 b R TUPIN }-:.'9..:
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2. Ia implementing their obligations under (his Protocol, Pariies shall enmure the maximum
possible transparency with respect to any interactions they may have with the tobacco industry.

Article 5
Protection of personal dat
Parties shall protect personsl data of individumis regardless of nationality or residence, subject to

national law, taking into consideration international standards reparding the proteéction oy personal
data, when implementing this Protocol.

PART II: SUPPLY CHAIN CONTROL
Article 6
Licence, equivalent epproval or coniro! system
. To schicve the objectives of the WHO Framework Convention on Tobacce Controf and with a
view to ¢liminating iHicil trade in tobacco products and manufascturing equipment, €ach Pasty shall
probibit the conduct of any of the following activities by any natural or legal person except pursiant to
a licence or equivalent approval (hercafter “licence™) granted, or contrel sysiem impiemented, by a
competent authority in accordance with nationa! law:
{8)  manufacture of tobacco products and manufacturing equipment; and
(b} import or export of tobacco products and manufaciuring equipment.

Y

Z. Each Party shall endeavour fo license, to the exieni considered appropriate, and wlen the
following activities are not prohibitcd by oatienat law, any natural or legal person engaged in:

(2} retailing of tobacos products;
{8) growing of tobacco, excepl for traditional small-scale growers, farmers and producers:
{c) ransporting commercial quantities of icbacco producis or manufacturing equipmen:; and

{d) wholesaling, brokering, warehousing or distribution of 1wbacce and tobacco products or
mantfacturing tquipment.

3, Withaview to ensuring an effective licensing system, each Party shall:
{a) establish or designate a competent autherity or authorities to issue, renew, suspend,
revoke andfor cancel licences, subject to the provisions of this Protocol. and in accordance with

its national law, 10 conduct the activities specified in paragraph 1,

(by require thal each application for a licence contains all the requisite information about the
applicant, which should include, where applicable:

BL}}JIM "__ _j_;j,;
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(i) where the applicant is & natural person, information regarding his or her identity,
inctuding full name, trade name, business registration number (if any), npplicable ax
registration numbers (if any) and any other information fo allow identification (o take
place;

(iiy  when the applicant is & fegal person, information regarding iis identity. including
fuli legal name, irade name, business registration number, date and place of
incorporation, location of corporate headquarters and principal plece of business,
applicable tax registration numbers, copies of articles of incerporation or equivalem
documents, i15 corporate affiliates, names of its directors and of any designated lcgai
representatives, including any other information 1o aflow identification 1o take ploce;

{iity precise business location of the manufacturing unii{s), warehouse location and
produciion capacity of the buginess run by the applicant:

(iv) details of the tobacco producis and manufscturing equipment covered by the
application, such as product description, name, registered wade mark i any, design,
brand, mode! or make and serial number of the manufacturing equipment;

{v} deseription of where manufacturing equipment will be instalied and used;
{vi} documentation or a declaration regarding ony criminal records;

(vii) complete identification of the bank accounts intended to be uses! in the relevant
wransactions and other refevant payment details; and

{viii} 8 description of the intended use and infended markes of ssle of the obacco
products, with parficular attention 10 ersuring that lobacce product production or supply
is commensurate with reasonably anticipsted demand;

(¢c)  monttor and collee!, where applicable, any licence fees that may be levied and consider
using them in effeclive administratien and enforcement of the licensing sysiem or for public
health or any other related activity in accordance with nitional law;

(d}  take approprinie measires {0 prevent, detect and investigate any ireguiar or fraudulens
prictices in the operation of the licensing system;

{t} undertake measures such as periodic review, renewal, inspeclion or audit of licences
where appropriate;

()  esizblish, where appropriate, 8 time frame for expiraiion of licences and subsequent
requisite reapplication or updating of application information;

(g) oblipe any licensed natural or legal person to inform the competent authority in advance
of any change of location of their business or any significant change in informaiion relevant io
the nerivities as leensed;

{h} oblige any licensed natural or legal person to inform the competent authority, for
approprigte action, of any acquisition or disposal of manufacturing equipment; and
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iy  cnsure thar the desiruciion of any such manufacturing equipment or any part thareof, shall
take place under the supervision of the competent authority.

4. Each Party shall ensure that no leence shall be assigned andfor iransferred without reccipt from
the propesed leensee of the appropriale information contained in paragraph 3, and withewt prior
approval from the competent authority.

5. Tive vears following the eniry inio force of this Protacol, the Meeting of the Parties shall ensure
&t its rext session that evidence-biased ressarch is conducted to ascertain svhether any key inputs exis
that are essential {o the manufacture of wbacco products, are identifiable and can be subject to an
effective control mechanism. On the basis of such research, the Mecting of the Panties shall consider
sppropriate action,

Arilcle 7
Due diligerice

t.  Each Panty shall require, consisient with its national Inw and the objectives of the WHO
Framework Conveniion on Tobacce Control, that al] natural and fepal persons engnged in the supphy
chain of tobaceo, tobacco products and manufacturing equipment.

{n) conduci due diligence before the commencement of and during the course of, a business
relationship;

{4  moniior the sales to their customers fo ensure that the quantities are commensuraie with
the demund for such produets within the intended market of sale or usi; aud

{¢) report to the competent authorities any cvidence ihat the cusiomer i engaged in acliviiies
in contravention of s obligations arising from this Protocol.

z. Due ditigence pursuant (o paragraph | shall, as appropriste, consistent with #5 national law and
the objectives of the WHO Framework Conveniion on Tebacco Control, include, inter alia,
requircmenis for customer fdemification, such as obiaining and updating information relating to the
foliowing:

(n) establishing that the nntural or legal person hotds a licence in accordance with Article 6.

{&)  when ihe customer is a nofural person, information regarding bis or her idestity, incinding
full name, trade name, husiness registration number (if any). applicable tax registration aumbers
(if any) and verification of his or her ufficial identification;

{¢)  when the customer i§ a fegel person, information regarding ity identity, including full
name, trade name, business registration number, daté and place of incorporation, location of
corporate headaquarters and principal place of buslness, applicable fax registration numbers,
copies of articles of ingorporation or equivalent documents, its corporate affiliates, names of its
direstors and any designated legal ropresentatives, including the representatives’ namies tnd
verification of their efficial identification;

{4y adescription of the inlemded use and inicnded market of $ale of tabacco, tabacco produnts
ar manufacturing equipment; and
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(e3  adeseription of the location where manufacturing equipment will be insitled and used.
3. Due diligence pursuant to pamgraph | may include requirements for customer identification,
such as obtaining and updating information relating to the following:

(2) documentation or & declaration regarding any criminal records: and
{b) identification of the bank accounts intended 1o be used in transactions.

4, Each Party shall, on the basis of the information reported in pamgraph 1{c), take 3!l necessary
measures 10 ensure compliance with the obligations arising from this Protocg), which may include the
designation of a cusiomer within the jurisdiction of the Party to become 2 blocked cuctomer as defined
by nationsl law.

Articie 8
Tracking and tracing

1. For the purposes of further securing the supply chain and to assist in the investigation of illicit
wade in tobacce preducts, the Parties agree. {o establish within five years of entry imo foree of this
Protocol 8 global trecking and tracing regime, comprising national and/or regional tracking and wacing
systems and a global information sharing focal point located at the Convention Szeretariat of the
WHO Framework Convention on Tobacco Control and aceessible to all Parties, cnabling Parties to
make cnquiries and receive relevant infarmation,

Z.  Each Parnty shall esteblish, in scéordanee with this Article, a tracking and tracing sysiem,
controlied by the Party for all tobacce preducts that are manufactured in or imported onto its territory
taking into account their own nationa! or regional specific necds and availabile best practice,

3. With a view to ¢nabling effective fracking and tracing, each Peny shall require that unique.
secure and non-removable tdeniificamion markings (hereafier called migque identification markings),
such ay codes or stamps, are aftfixed to or form part of all unit packets dnd packnges and any outside
packaging of cigarettes within a period of five years and other tobucco products within a peried of ten
years of eniry inio force of this Protoco! for that Party,

4.1 Each Party sheil, for purposes of paragraph 3, as part of the global tracking and tracing regime,
require that the following information be available, either directly or accessible by mears of a Hnk, to
assis! Parties in delermining the origin of tobacco producis, the point of diversion where gpplicable,
znd {0 monitor and contrel the movement of tobaceo praducis and their legal status:

(a3}  dawe and location of manulacture;

{by  manufacturing facility;

(<) machiine wsed to manufechure tobacco products;

{d)  production shifi or time of manufaciure;

{¢) the name, invoice, arder pumber and payment records of the first customer who is not
affiliated with the manufacturer,
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(f}  the intended market of retzil sale;

{gy product description;

th)  any warehousing and shipping:

(i) the identity of any known subsequent purchaser; and

(i}  the intended shipmers route, the shipment daie, shipment desiinaton, point of depariure
and cansignes, s
4.2 The information in subparagraphs (8, (d), {g) and where avnilab!c@ shall form part of the
unique identification markings. e =
N e e
4.3 Where the information in subpamgraph (f)is not available at the time of marking. Parties shall
require the inelusion of such information in acCordance with Asticle 13.2(a) of the WHO Framework
Convention on Tebacco Control.

s Each Party shali require, within the time limits specified in this Article, that the inforniation se
out in paragraph 4 is recorded, at the time of production, or at the time of first shipmert by any
manufacturer or 21 the Umne of impori onte H3 temitory.

6. Each Party shall ensure that the informalion recorded under paragraph 5 is accessible by that
Party by means of a link with the unique identification markings required under paragraphs 3 and 4.

7. Each Party shall ensure that the infirmation recorded in accordance with paragraph S, a5 well as
the unique identification markings rendering such information accessible in accordance with
paragraph é shall be included in a format established or authorized by the Party and i1 competent
authoritics.

8 ELach Parmy shall ensure that the infrmation recorded under paragraph 3 is accessitle to the
globa! information sharing foeal point on request, subject to pamgraph 9, through a standard electronic
secure interfacy with its national and/or regional central point. The global information sharing focal
point shall compile a list of the competent authorities of Parties and make the fist availzbie to all
Porties.

9. Each Party or the compeient authority shail:

{2)  have access 1o the information outlined in paragraph 4 in a timely manner by making a
query o the global infarmation sharing focal poing;

(d) request such informarion only where it Is necessary for the purpose of detection or
investigation of illicit frade in tobacco products;

{c) notunrcasonably withhold information;

{d) answer the information requesis in relation to paragraph 4, in accordance with hs national
law; and

(e) protect and trear 88 confidential, as mutualiy ngreed, any information that is exchanged,
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10,  Each Party shall require the further development and expansion of the scope of the applicable
tracking and tracing system up 1o the point that all duties, relevant taxes, and where appropriale, other
obligations have been discharged at the point of manufucture, import or release from custams or excise
control.

11, Parties shall cooperate with cach other and with competent intemmational arganizations. as
mutually agreed. in sharing and developing best praciices for tracking and tracing systems including:

(8} facilitntion of the developmem, transfer and acquisition of improved tracking and ttecing
technlogy, including knowledge, skills, capacity and expertise;

(&) support for training and capecity-building programmes for Parties tha! express such a
need; and

(¢)  further development of the 1echnology to mark and scan unit packets and packages of
tobaceo products to make accessible the information listed in paragraph 4

12, Obligations assigned to a Party shali not be performed by or delegated to the iohacco industry.

13.  Each Party shall ensure that its competent authotities, in participating in the tracking und trucing
regime, interact with the tobacco industry and ihose representing the interests of the 1obacco industry
only to the extent strictly necessary in the implementation of this Article.

14, Each Party may require the tobaceo industry W bear any costs associated with that Party’s
obligations under this Article.

Arnicle 9
Record-keeping

I. Fach Party shall require, as appropriate, that all natural and legal persons engaged in the supply
chain of tobnceo, tobacco products and manufaciuring equipment maintain complieie and accurate
records of alf relevant transactions. Such records must allow for the fid] accountal-ility of materials
used in the production of their tobacco products.

2. ach Party shaill, as appropriale, require persons licensed in accordance with Article 6 to
provide. on requesi, the following information 10 the compeient autherities:

(2}  general information en market volumes, rends. forecasis and other relevant information;
and

{t} the gquantities of tobacco products and manufactaring equipment n the licensee’s
possession, custody or controt kept in stock, in tax and customs warchouses under the regime of
transit or transhipment or duty suspension as of the daic of the request.
3. With respect to tobacco products and manufacturing equipment sold or manufactured on the
territory of the Party for export, or subject to dutv‘suspended movement in trangit o7 tmnshlpmem on
the territory of the Party. each Party shall, as appropriaie, require that persons licensed in accordance
with Article 6. provide, on request, (o the competent authorities in the cowntry of deparivre
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{clectranicatly, where the infrastructure exisis) at the time of departute from their contret with the
following information:

(1) the date of shipmer fram the 1as1 point of physical control of the produnts:
(b)  the details concerning the products shipped (including brand, amount, warehouse];
{c} the intended shipping rottes and destination;
{d) 1he identity of the aatural or legal person(s) 10 whom the produects are being shipped:
{¢) the made of wansportation, including the identity of the transporter;
(f)  the expecied date of drrival of the shipnient #t the intended shipping destination: and
(g) intended market of retail sake or use,
4, |f fensible, each Party shail reguire that retailers and tobacco growers, except for traditional

growers working on a non-commercial basis, maininin complete and necurate records of all relevamt
fransactions in which they éngage, it accordance with jis national Iaw.

5. TFor the purposes of implementing paragraph |, each Party shall adopr effective legislative,
executive, administrative of other measures to require that ail records ure:

(8 mainained for a period of at least four vears;
(b}  made aviailable 10 the competent authorities; and

{¢} maintained ina format, as required by the campetent authorities.

& Eoch Party shall, o5 approprime and subject o national taw, esiablish a system for sharing
details contained in all records kept in accordance with this Article with other Parties.

7. Partics shall endesvour to cooperate, with each other and with competent international
organizations, in progressively sharing and déveioping improved svstems for record-keeping.

Articie 10
Sexurity and preventive measures
i. Bach Party shall, where appropriate, consistent with its national law and the objectives of the
WHO Framework Convention on Tobasco Contrel, require that all naturs! and legal persons subject o
Arficle § fake the necessary measures 1o prevent the diversion of tobacco products inio et tade
channels, including, inter alia:

{a) reporiing (o the competent authorities:

(i} the cross-border transfer of cash in amounts stipuiated in national Inw or of cross-
harder paveients in kind; and
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(i}  ull “suspicious transaciions™; and

(b}  supplying tobacco products or manufactuning equipmeni enly in amounis commensyrate
with the demendg for such products within thie intended market of retail sale or use.

2. Each Panty shall, where zpproprise, consistent with iis national law and the objectives of the
WIHQ Framework Convention on Tobagco Control, require that payments for transactions carried out
by natural or legal persons subject to Articie 6 be allowed only in the carrency and in the same amount
as the invoice, and only through legal modes of pavment from {intncial jnstiiuttons located on the
terriiory of the iniended market and shall not be operated through any other alterative rémitignce
sysiem.

3. A Party may require that payments carried out by natural or legal persons subject o Article 6
for materialg used for the manufacture of tobaceo products in its jurisdiction be allowed only in the
cwrency and in the same amount as the invoice, and only through legal modes of paymeni from
financial institutians Jocated on the territory of the intended market and shall not be eperated through
any eher alternative remittance system,

4. Each Pany shali ensure that any contravention of the requirements of this Article is subject 10
appropriate eriminal, ¢ivil or adminisirative procedurss and effective, proportionate and dissuasive
sanctions inciuding, as appropriate, suspension of cancellation of a licence.

Articte 11
Sale by Interncei, telecommunication ar any other evolving rechrology

1. Each Party shall require that ati legal and natural persons engaged i any transaciion with regard
10 tobaceo products through Internet-, lelecommunication- or any other evelving teshnology-based
modes of sate comply with all relevant obligations covered by this Protocol.

2. Each Party shall consider banning retail sales of tobacco products through Internet.
iclecommunication- or any other evolving technology-based modes of sale.

Article 12
Free zones and international transit

1. Each Party shall, within three years of the entry inte force of this Protocol for tha Party,
implemernt effeciive controls on all manufactiring of, and transactions in, 1obacce and tobacco
producis, in free zones, by use of all relevant measures as provided in this Protocol.

2. In addition, the inmermingling of tobacco products with non-tobaceo products In a single
comziner or any other such similar trangportation unit a! the fitme of removal from free zones shall be
prohibiled.

i Fach Party shail, in accordance with national law, adopt and apply control and verification
measures te the nternational transit or franshipment, within its territory, of tobacca products and
manufacturing equipment in conformity with the provisions of this Protocol in order to prevent Hlicit
irade in such producis.

Jedsoces 5,
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Articlé 13
Dty free solos

t.  Each Pany shail implement eflective measures to subject any duty free sales to aif relevam
provisions of this Protocol, taking into consigeration Article 6 of the WHO Framework Convention an
Taobacca Control.

2. Ne later than five years following the eniry into foree of this Protocel. the Meeting of the
Prrties shall ensure at its next session that evidence-based research is conducted 1o asceriain the extent
of ilkelt trade in tobacco products relaied 10 duty Tree sales of such products. On the basis of such
research, the Mesting of the Parties shall consider appropriate further action.

PART 1V: OFFENCES
Aridele 14
Unilawful conduct including eriminal offences

1. Each Panty <hall adopt, subject to the basic principles of iis domestic Jaw, such legisiative and
other measures as may be necessary to establish 2l of the following conduct as unlawful under its
domestic law:

{s) manufactuning. wholesaling, brokering, selling, iransporting, disiributing, storing,
shipping. importing or exporiing iobacco, tobacco products or manufacturing egquipment
centrary o the provisions of this Pretocol;

(by (I} manufacturing, wholesaling, brokering, selfing, imnsporting, distribuiing, storing.
shipping, importiug or exporting tobaceo, tobaceo preducts or manufacturing equipment
without the paymeént of appliceble duties, taxes and other fevies or without bearing
applicable fiscal stamps, utique identificstion markings, or any other required markings
ot labels;

(iiy  any other acts of smuggling or attempted smuggling of tobacco, tobacco products
or manufaciring cguipment not covered by paragraph (b){i);

€1 (3 any other form of iliichh manufacture of iobacco, lobacco producis or
manufacluring equipment, or tobacco packaging bearing false fiscal stamps. unigue
identification markings, or any other required markings or [abels:

{ity  wholesaling, brokering, sciling, transporting, disiributing, sioring. shipping,
importing or exporting of ilifcilly manufactured tobacco, illicit tobacco producls, products
bearing fofse fiscal stamps andfor other reguired markings or labels, or illich
manufacwiring equipment;

{d) mixing of tobacco products with non-tobaeco products during progression through lhe
supply chain, for the purpase of concealing or disguising tobacce products;

sl A=t ol s et e et iy
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{¢) intermingling of tobacco products with non-tobacco products in contravention of
Article 12.2 of this Protocol; :

(fy using lotemet-, telecommunication- or any other evolving technology-based modes of
sale of tobacco producis in contravention of this Protoco;

{g) obtaining, by a person licensed in aceordance with Ardicle 6, tobacco, lobagco producis or
menufacturing equipmeat from a person who should be, but is not, licensed in accordance with
Article 6;

(h}  obstructing any public officer or an authorized officer in the perfonmance of dutics
relating to the prevention, deterrence, detection, investigation or elimination of itticit rade in
tobacco. tobitceo products o manufacturing equipment;

(i) (i)  making any material statement that is faise, misleading or incomplete, or failing to
provide any requircd infortration to any public officer or an authorize:d officer in the
performance of dutles relating to the prevention, deterrence, detection, investigation or
eliminntion of illicit trade in tobacco, tobacto products or manufacturing equipment and
when not conirary to the right against sell incrimination;

(i} mis-declaring on official forms (he deseription, quantity or value of tohuced,
tobecco preducts or rnanufacturing equipment or any other information specified in the
protocol 10;

(a})  evade the payment of applicable dutics, taxes and other levies, or

{b) prejudice any control measures for the prevention. deterrence, detection,
investigation or climination of illicit trade in tobacco, tobacce products o
manufacturing equipment;

{lii} faiting 10 create or maintain records covercd by this Protocol or maintaining fhise
records; and

(i)  laundering of proceeds of unlawful conduct zstablished as a criminat offence under
paragraph 2.

2. Each Party shall, subject 1o the basic principles of its domestic law, determine which of the
unlawful conduct set out in paragraph 1 or any other conduct refated to illicit trade in tobucco, 1obacca
products and manufacturing equiptment contrary to the provisions of this Protocol shall be criminal
offences and adopt legislative and other measures as may be necessary to give effect 10 such
determination.

3. Each Party shall notify the Secretariat of this Protoco! which of the unlavwfut conduct set oul in
paragrapiie 1 and Z that the Parly has determined 1o be a enminal offence in accordance with
parsgraph 2. and shail {urnish to the Secretariat copies of its lows, or a description thereof, that give
effect to paragraph 2, and of sny subsequent changes to such laws.

4. In order to cnhance Intemationsl cooperation in combatting the criminal offenice: related 1o
filicit trade in tobmceo, tobacco producis and manufacturing equipment, Parties are encoursged to
review thelr national laws regardiog money laundering, niutusi legal assistance and extradition, having
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regard to relevant international conventions to which they are Parties, 10 ensurc that they are effective
in the enforcement of the provisions of this Proipesl.

Article 15
Linbility af legal persons

1. Each Parly shall adopt such measures as may be necessary, consistent with its legal principles,
to establish the lability of legal persons for the unlawful conduel including criminyl offences
estisblished in accordance with Article 14 of this Protocol,

2. Subjes to the legal principles of each Party, the jisbility of legal persons may be crirvinal, ¢ihvil
o1 admimstrative,

3. Such liability shall be without prejudice to the liabBity of the natural persens who have engnged
in the unlawful conduct or comnitted the criminal offences established in gocordance with national
laws and regulations and Arlicle 14 of this Protocol.

Article 16
Prasecutions and sonctions

1. Tach Party shall adopt such measures as may be necessary, in accordance with natioral law,
ensure that natural and legul persons held Tiable for the unlawful conduct including criminal offences
established in accordance with Ariicle 14 are subjected 1o effective, proportionate and dissuasive
criminal or pon-criminal sanctions, including moneiary sanctions.

2. Each Party shall endeaveut i ensure that any discretionary legal powers under its domestic law
relating 1o the prosecution of persons for the unlawful conduct, including criminal offences ¢1tablished
in gecordance with Article 14, sre exércised 10 maxiinize the effectiveness of law enfarcement
measures in respect of such unlawful conduct including criminal offences, and with due regard 10 the
need 10 deter the commission of such unfawful conduct inctuding offences.

3. Nothing contained in this Prolocol shall afleet the principle that the deseription of the unlawful
conduct inciuding criminal offences established in accordance with this Protocol and of the applicable
legal defences or other lepal priwiples contrelling the lawfulness of conduct is reserved 1w the
domesiic lew of & Party and that such uniawlul conduct including criminal offences shall be
prosecuted and sanctioned in accordance with that law.

Arilcle 17
Seizure penmenty
Pariies should, In avcordance with their domestic law, consider adopting such legisielive and other
messures as may be necessary fo authorize competent authorities to levy an amount proportivnaie o

lost taxes and duties from the produccr, manufacturer, distributor, importer or exponer of seived
tobaceo, tobaceo products andfer manufacturing eguipment.
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Article 18

Disposal or destruction

Al confiscated tobacco, fobscco products and manufacturing equipment shall be destroved, using
environmentally fricndly methods 1o the greatest extent possible, or disposed of in accordance with
national law,

Article 19
Special investigative fechnignes

. If permined by the basic principles of its domestic Jegal system, eech Party shall, within is
possibilities and under the conditions prescribed by its domestic law, 1ake the necessary measures to
aitow for the appropriaic use of controlied delivery and, where it deems # appropriate, for the use of
other special investigative technigues, such as electronic or other forms of strveillance and undercover
operations, by its compeient authorities on iis territory for the purpose of efteclively combating illicit
irade in 1obaceo, Wwbacco products or manufadturing equipment.

2. Forthe purpose of investigating the eriminal offences eztablished in accordance with Article 14,
Parties are encouraged to conclude, when necessary, appropriate bilsteral or multilateral agreements or
arrangements for using the techiniques referred fo in paragraph 1 in the context of cooperation at the
international level.

3. In the absence of an agreement or arrangement as set forth in paragraph 2, decisions 10 use such
special investigative technigues at the international level shall be made on a case-by-case basis and
may, when nccessary, take into consideration financial arrangements and understandings with respect
to the exercise of jurisdiction by the Parties concerned.

4 Pariies recognize the importance of, and need for, international cooperstion and assistance in

this area and shall cooperate, with each other and with intemational organizations, in developing
capacitv to achieve the goals of this Articie.

PART V: INTERNATIONAL COOPERATION
Arricle 20
Gengral itformation sharing
1. Penies shall, for the purpose of achieving the objectives of this Proiocol, report, as part of the
WHO Framework Convention on Tobaoco Conirol reporting, instrument relevent information, subject
w domestic law, and where appropriate, infer alia, on matters such as:
(A} in aggregate form, details of selzures of tobaccy, tobacco products or manufacturing

aquipment, quantity, value of scizures, product descriptions, dates and places of manufacture;
and {axes ¢vaded:;
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(h)  import, export, transit, tax-paid and duty-free sales and quantity or value of preduction of
iohaceo, tobacco producis or manufaciuring equipment;

(¢} trends, concealment methods and modi operandl used in illicit trade in tobacco, tobacco
preducis or manufacturing equipment; dnd

(d)  any other relevam information, as agreed by the Partics,

2. Panies shall cooperaie with each other and with competent intemational organizations to build
the capacity of Parties to collect and exchange information,

3. Pariies shall deem the said information 10 be confidential and for the use of Parties oaly, unless
aiherwise stated by the transmitting Party.

Arttele 21
Enforeement infornatlon sharing
l. Parties shall, subject to domestic law or any appiicable international treaties, where appropriate.
exchange, on their own infiiative or on the request of a Party that provides due justification that such
information is necessary for the purpose of detectlon or imvestigation of illicit trade in tobacco,
wohaceo products or manufacturing equipmen, the lollowing information:

{2} records of Heensing for the netural and legal persons concerned;

bt information for idemtification, monitoring and prosccution of natural or legal persons
involved in illicit trade in tobacco, tebacey products or manufachuring equipment;

f¢)  records of investigations and prosecutions;

(d}  records of payment for import, export or dity-free sales of tebacco. tobacco products or
manufacturing equipment; and

{2y  details of seizures of tobacco, tobacco producis or manufaciuring equipment (including
case reference information where approprisie, quantity, value of seizure, product description,
entities involved, date and place of manufecture) and modi operandi {including means of
fransport, concealment, routing and detection).

2. Information received (rom Parties under this Article shall be used exclusively ¢ meci the
objectives of thix Protocol. Pariies may specily that such information may nat be passed on without
the agreement of the Party which provided the information,
Article 22
informarion sharing: canfidentiality and protection of information
1. Each Party shatl designatc the compeieni naiional authorities 10 which data referred 1o in

Articles 20, 21 and 24 are supplied and notify Pariics of such designation through the Converion
Secrefariat,
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2. The exchange of information under this Protocol shall be subject 1o domesiic law regarding
confidentiality and privacy. Parties shall protect, as mutually agreed, any confidential information that
is exchanged.

Article 23

Assistance and cooperation: training, technical assistance and cooperation
in scientific, technicat and technologicul maiters

1. Parties shall cooperate, with each other andfor through competent international and regional
organizations in providing training, technical assistance and cooperation in scientifis, 1echnical and
technotogical maiters, in onder to echieve the objectives of this Protocol, a5 mutually agreed. Such
assistance may include the transier of expertise or appropriste technology in the areas of information
gnthering, law enforcement, tracking and ireeing, information management, protection of personal
data, imerdiciion, clectronic surveitlance, forensic snalysis, mutual legal assisiance and axtradition,

2. Parties may, as appropriate, enter into bilateral, multilateral or any other agreements or
srrangements in order to promote training. tochnical assistance and copperation in scientific, technical
and technological matters taking into acgount the needs of developing-country Parties sad Parties with
ceonomies in transition,

Prriics shall cooperate, as appropriate, to develop and resesrch the possibilities of identifying
the exact geographical origin of scived tobaceo and tobacco products. '

Article 24
Assistance and cooperasion: imvestigation and prosecution of affences

1. Pasties shall, in accordance with their domestic law, wke all necessary measures, where
appropriate, to sirengthen cooperation by multilateral, regional or bilateral arrangements for the
preveniion, detection, investigation, prosecusion and punishment of natural or legat persons engaged in
ifficit irade in tobaceo, tobacco products or manufacturing equipment.

Z. Each Pariv shall ensure that administrative, regulatory, law enforcement and other authorities
dedicated 10 combating iliicit trade in tobacco, iobacco products of manufacturing equipment
{noluding, where permitied under domestic law, judicial authorities) coopemate and exchange retevant
information at nationa! end intemationat jevels within the conditions prescribed by its domestic faw,

Article 25
Protection of xovereignty
1. Paries shall carry out their obligations umder thiz Protocol In a manner consistent with the
principies of sovereign equality and ierriterial integrity of States and that of non-infervartion in the
domestic affairs of other States,
2. Nothing in this Proiocdt entitles a Party to undenake in the territory of snother Sune the

exercise of jurisdiction and performance of fimetions that are reserved exclusively for ihe authoriiies
of that other Siate by its domestic faw.
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Article 26
Jurisdiction

1.  Each Party shall adopt such measures as may be necessary to establish Its jurisdiction over the
crimingl offencés establiched in atcordance with Article 14 when:

{a) the otfeace is commitied in ihe ferritory of that Panty; or

(b) the offence is committed on bosrd = vessel that is fving the flag of that Puny or an
aircrafl that is registered under the laws of that Parfy at the time that the offence is committed.

2. Subject 1o Article 25, a Party may alsa esiablish iis jurisdiction over any such criminsl offence
when:

(a) the offence is commitied againsi tha: Party;

(b)  the offence is compuitisd by 2 nefionsgl of that Party or & stateless person whoe has his or
her habitual residence on its ferritory; or

i<} the offence is one of those esigblished in accordance with Article 14 and is commiied
owtside its territory with a view to the commission of an offence established in accordarce with
Acricle 14 within its territory.

3. For ihe purposes of Anticle 30, each Party shall adopt such measures as may be ntcessary 1o
establish its jurisdiction over the criminal offences established in accordance with Aricle 14 when the
alleged offender is present on iis territory and it does noi extradite such person solely on the ground
that he or she is one of its nationals,

4. Each Party may also adopt such measures as may be necessary to esiablish ity jurisdictioy over
the criminal offences esteblished In stcordance with Article 14 when the alieged offender is present on
its territory and it does not extradite him or her,

S. ¥ a Pany exercising fis jurisdiction under paragraph 1 or 2 has been notified, or has otherwise
e, that one o more other Parties are conducting an investigaiion. prosecution or judicial
proceeding in respect of the same conduct, the competent authorities of those Parties shal. as
appropriate, consult one another with a view fo ceardinaiing their actions.

& Without prejudice 10 norms of genersl infemnational law, (his Protocol does not exclude the
exercise of any crinminal jurisdiction sstablishied by a2 Party in accordance with its domestic law.

Arflele 27
Law enforcement cooperation

i.  Each Party shall adopt, consistént with their respective dosmestic legal and administrative
svstems, effective measures to.

{a} enhance and, where necessary, establish channets of communication beiween the
compeient authorities, agencies and services in order to facilitate the secure and rapid exchange
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of information cancerning all aspects of the criminal offences established in accordance with
Article 14;

(b} ensure effective cooperalion smong the competent authoritics, agencies, customs, police
and cther law enlorcement agencies:

(c) coopetate with other Parties in conducting enquiries in specific cases with respect o
eriminal offences established in accordance with Article 14 concerning:

(i) the identity, whereabouts and activities of persons suspected of invelvement in
such offences or the location of other persons concerned,

(i) the movement of proceeds of crime or property derived from the comimission of
such oflenees: and

(iii) the movement of property, equipment or other instnusmentalities used or intended
foruse in the commission of such offences;

(d} provide, when appropriate, necessary iems or quantiries of substances for analytical or
investigalive purposes;

{e) facilitate effective coordination among its compeient authorities, azencies and services
and promote the exchange of personnel and other expens, including, subject to bilateral
agrectnents or srrangeraents between the Perties concemed, ihe posting of linison officers;

() exchange relevant inflormation with other Panties on specific means and methods vsed by
natural o7 legal persons in comamitting such offences, including, where applicable, roues and
conveyences and the use of felse idenilites, slered or false dotwments or other means of
concealing their activities; end

(g) cxchange relevam information and coordinate administrative and other measures 12ken as
appropriate for the purpose of early identification of the criminal offences eswablished in
accordance with Article 14.

2. With a view to giving effect to this Protocol, Parties shall cansider entering into bilateral or
wmultiiateral agreements or arraigemeants on direct cooperatina berween their law enforcement agencies
and, where such agreemenis or arrangements abready exist, amending them accordingl». in the absence
of such agreements or arrangements between the Parties concerned, the Partics moy consider this
Protocol as the basis for mutual 1aw enforcement cooperntion in respect ol the offence:. covered by this
Protocol. Whenever approptiate, Parties shall make foll use of agreements or arrangernenis, incloding
internalional or regional orgonizations, to enhance the cooperation between their liw enforeement
agencies.
3. Panies shall endeavour to cooperate within their means 1o respond to transnationat illicit rade
of tohacco products committed through the use of modern technology.
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Artlofe 28
Mutual administrailve gaslstonce

Consistent with their respective domestic legal and adminigtrative systeins, Parties shall provide
each other, either on request or on thelr own initintive, with information 10 ensure proper application
of customs and other relevant law in the prevention, defection, investigation, prosceution and
combating of illicit trade in tobaces, tobaceo products or manufaciuring equipmeni. "Fhe Parties shall
deem the said information to be confidential and for restrictad use, unless otherwise stated by the
trapsmitting Party. Such infoermation may include:

(@) new customs and other enforcement techniques of demonstrated effectiveness;

(b}  new (rends, means or meihods of engaging in illicit irade in tobacco. tobacco products
and menufacturing equipment;

{c} goods known to be the subject of illicit wade In tobacco, tobacco products and
manufaciuring equipment as well 25 details of description, packaging, transport and storage and
methods used in respect of those goads;

{d} natural or legal persons known to have zommiticd or to be a party to cn offence
established in accordance with Article 14; and

{g} any other data that would assist designated agencies in f3k assessment for control and
other enforcement purposes.

Article 29
Muinal legal assistance
. Parties shall afford onc another the widest measure of mutual tegal assistance in investigaiions,
prosecutions and judicial proceedings in relation (o criminal offances 2stabtished in accardance with
Agicle 14 of this Protocol.
2. Muual legal assistance shall be affosded 10 the fuliest extem possible under relevant faws,
reatics, agresments and arrangements of the roquested Party with respect to investigations,
prosecutions and judicial proceedings in relation 1o the offences for which legal persong m 1y be held

lizble in accordance with Article 15 of this Protecol in the requésting Party.

3. Murug! tegal assistance 1o be afforded in aceordance wilh this Article inay be requested for any
of the following purposes:

(a) taking evidence or statements from persons;
(b}  effecting service of judicial documenrs;
{c)  exccuting scarches and seizures, and {reczing;

{d) exawvining objects and siwes;
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{¢)  providing information, evidentiary items and expert evaluations;

() providing originals or certified copics of relevant documents and records, including
government, bank, financial, corporate or business records;

() ideniifying or trecing proceeds of crime. property, instrumentalitics or other things for
evidentiary purposes;

(h)  facilitsting the voluntary appearance of persons in the requesting Party; and

(i} anv oiher type of assistance that is not conirary w© the domestic law of the requested
Party.

4, This Article shall not affect the obligations under any other treaty, bilaterai or multilateral.
which governs or will govern, in whole or in part, mutual legal assistance.

5. Paragraphs 6 to 24 shall, on the basis of rcciprocity, apply 10 requests made pursuant 0 this
Article if the Pariies in question are 110t bound by a treaty or intergovernmental agreement of mutual
fegal assistance. If the Parties are bound by such a ftreaty or imergovernmenial ogreement, the
corresponding provisions of that treaty or intergovernmental agreement shall apply unless the Parties
agree 1o apply parsgraphs 6 (0 24 in Yeu thereof Panics are strongly encouraged fo apply these
nuragraphs if they facilitate cooperation.

6.  Parties shall designate a central autherity that shall have the responsibility and power o receive
requests for mutual fegal assistance and cither to execute them or to transmit them to their respective
competent authorities for execution. When a Party has a special region of tesritory with e separate
svstern of mutual legal assistance, it may designate a distinct central authority that shalf have the same
function foc that reglon or wrritory. Central authorities shall cosure the speedy and preper execution or
wransmission of the requests reccived. Where the central authority transmits the request 1o a competent
avihority for execution, it shell encourage the speedy and proper execution of the request by the
competent suthority. Bach Party shall notify the Head of the Convention Secreiariat at the time of
zceession, acceptance, approval, formal confirmation or ratification of this Protocct of the central
authority designated for this purpose. Trnsmission of requesis for mutual fegal assisiance and any
communication related thereto shall be effected between the centeal authoritics designaied by the
Parties. This requiremeni shall be without prejudice to the right of a Party 1o require that such requests
snd communications be addressed to it through the diplamatic channel and, in urgen: circumsiances,
where the Parties agree, 1hrough appropriate intemational organizations, if possible.

7. Requests shall be made in writing or, where possible, by any means cepable of producing a
written record, in & language acceptable o the requested Party under conditions allowing the Party to
establish authenticity. The language or languages acceptable to each Party shall be notificd to the Head
of the Convenlicn Sccretariat ot the time of accession, acceptance, approval, formal confirmation or
ratification of this Profocol. In urgent circumstances, and where agreed by the Parties, requesis may be
made orally, but shall be confirmed in writing forthwith,

8. A request for mutual legal assistance shall contain:

{a) ihe identity of the authority making the request;
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(b) the subject martier and nature of the invesiigation, prosecution or judicial procceding fo
which the request relates, and the name and the functions of the autherity conducting such
investigalion, prosecution or judicial proceeding;

fc} & sumimary of the relevani facts, except in respect of requests for the purpose of service of
Judicial documents;

(d) o description of the assistance sought and details of any particular procedure that the
requesting Party wishes 10 be followed:

(e  where possible, the identity, focation and nalionality of any person concerned;
(f)  the purpose for which the evidence, inforination or action is sought; and

(g} the provisions of the domestic law relevant 1o the eriminal offence and the funishment
therefore.

9. The requested Party may request additional information when it appears necessary for the
exceution of the request in accordance with its domestic law or when it can facilitate such execution.

10. A request shall be executed in secordence with the domestic law of the requesicd Party and. o
the extent not contrary io the domestic law of the requested Party snd where possible, in accordance
with the procedures specified in the réquest.

11. The requesting Party shall not trunsmit or use information or evidence furnished by the
requested Party for investigations, prosecutions or judicial proceedings other than those stated in the
request without the prior consent of the requested Party, Nothing in this paragraph shall prevent the
requesting arty from disclosing in its proceedings information or evidence that is exculpsiory (o &
accused person, In the jatter case, the requesting Party shall notify the requesied Party prior to the
disclosure and, if so requested, consult with the requested Party. 1f, in an exceptional case. advance
natice is not possible, the requesting Pasty shall inform the requested Party of the disclosure withou
detay,

12.  The roquesting Party may require that the requested Party keep confidential the thet and
substence of the request, except to the exient necessary to execute the request. I the requested Pany
cannot comply with the requirement of confidentiatity, it shall promptly inform the requesting Panty.

3. Wherever possible and consistent with fandamenial principles of domestic law, when an
individual is in the territory of a Party and has (0 be heard 25 a witness or expert by the judicial
authorities of unother Party, the first Party mny, at the request of the other, permit the hearing to vake
place by video conference if it is not possible or desirable for the individual in question to appear in
person in the territory of the requesting Party. Parties may agree that the hearing shall b conducied by
2 judicial authority of the requesting Parly and attended by a judicial authority of the requested Party.

14, Mantual legal essistance may be refused:
{a) if the request is not made in conformity with this Article;

(b} if the requested Party conslders that execution of the request is llke!} 16 prejudice iis
soversignly, security, ordre public or other essential interests;
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(¢} if the authorities of the requested Pariy would be prohibited by its domestic faw from
carrying out the action requested with regard 1o any similar offence, had it been subjeci fo
investigation, prosecution or judicial proceedings under their own jurisdiction;

(d)  where the request involves a erime where the maximum penaity in the reguested Party is
less than two years of imprisonment or other forms of deprivation of liberty or, if, in the
judgment of the requested Party, the provision of the assistante would impose 8 burden on s
resources tha is disproportionate to the sericusness of the crime; or

(e}  if it would be contrary to the legal sysiem of the requested Party retating 1o mutuat lgpgal
assistance for the request fo be granted.

15, Reasons shall be given for any refusal of mutual kegal assistance.

16. A Party shall not decline to render mutual legal assistance under this Article on the ground of
bank secrecy.

17, Panies may not refluse o request for mutuat legal assisiance on the sole ground that the offence
is also considered to involve fiscal thatters.

18.  Partics may decline to render mutual tegal assistance pursuant to this Aricle an the ground of
abzence of dual criminalily. However, the requested Party may, when it deems appropriaie, provide
assistance, to the extent it decides at its discretion, irrespective of whether the conduct would
constitute an offence under the domestic law of the requested Party.

19, The requested Pariy shall cxecute the request for mutual fegal essistance 8s saor: as possible and
stiall take as full account as possible of amy deadlines suggesied by the requesting Parry and for which
reasons are given, preferably in the request. The requesied Party shall respond to reasonzble requests
hy the requesting Party regarding progress in its handling of the request. The requesting Party shall
promptly infisnn the requested Party when the assistance sought is no longer required.

20.  Mutual legal assistance may be postponed by the requesied Party on the ground that it interferes
with an ongoing investigation, prosecution or judicial proceeding.

21, Before refusing a réquest pursueni fo paragraph 14 or postponing its execution pursuant 1o
paragraph 20, the requested Party shall consult with the requesting Party fo consider whether
assistance may be granied subject to sach tenns and conditions as it deems necessary. if the requesiing
Panty accepts assistance subject to those conditions, it shall comply with the conditlons.

22, The ondinary cosis of exccuting a request shall be bome by the requesied Party, unless
olherwise agreed by the Partfes concerned, If expenses of a substantial or extraordiiary nature are or
witl be required to fulfill the request, the Partics shall consult to determine the lerme end conditions
under which the request will be executed 2s well as the manner in which the costs shall be bose,

23.  1nthe event of a request, the requested Party:

{a)  shall provide to the requesting Party copies of government records, documents or
inforraation in its possession that under its domestic law are available 1o the gencrad public; and
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{8} may, at its discretion, provide o the requesting Party in whale, in part or subject o such
conditions as it deems appropriate, coples of any government records. decuments or information
in tis possession that under its domestic lww are nof available to the general public.

24, Parties shall consider, as may be necessary, the possibility of concluding bilaterat or multilaterai
agrecments or arratgements that would serve the purposes of, give practical effect 10, or enhance the
provisignhs of thizs Aniicle.

Ardicle 36
Extradition

I, This Aricle shall apply 10 the criminal offences esinblished in zocordance with Article 14 of
this Protocol when:

(8) the person wha ix the subject of the requast for extradition is located in tha territory of the
requesied Party;

) the criminal offence for which extradition i3 soughi is punishable under the domestic law
of both the requesting Party and the requesied Party; and

{c¢}  the offenge is punishable by & maximum period of imprisonment or other forms of
deprivation of liberty of at least four years or by 2 more sever¢ penalty or such lesser period as
agreed by the Parties comcerned pursuant to bilateral and multileteral treatiex or other
international agreemenis,

2. Bach of the eriminal offences to which this Article applies shall be deemed to be lncludued vs an
extraditable offence in any extradilion treaty cxisting between Parties. The Parties undenake (o include
such offences as extraditable offences in every extradition treaty 1o be concluded between them.

3. If n Party that makes extradition conditional on the existence of & treaty receives a request for
extwradition from another Party with which it has no extradition treaty, it may consider this Prowocel as
the Jegal basis for extradiiion in respect of any criminal offence t¢ which this Article applies.

& Parties that do not make extradition conditional on the existence of 4 treaty shall recognize the
criminal ofTences 10 which this Article applies as extraditable offences between themselves.

5. Exundition shali bz subject to the conditions provided for by the domestic law of the requested
Party or by applicable extradition treaties, including, ifiter alia, conditions in relation to the minimum
penalty requirement for extradition and the grounds upon which the requested Party may refuse
extradition.

6. Paries shail, subject to their domesiic law, endcavour fo expedite exiradition procedures and 10
simplify avidentiary requirements relating thereto i respect of any criminal offences to which this
Article applies,

7. A Pary in whose 1erritory an alleged offender is present, if it does not extradite such persen
respeet of a criminal offence to which this Anicle applies solely on the grotind that he or she 5 one of
5 nationals, shall, af the request of the Party secking extradition, be obliged to submit the case
without undue delay 1o its competent authorities for the purpese of proseeution, Thuse authoriiies shall
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un

ke their decision and conduct their proceedings in the same manner as in the case of any other
olfence of a similar nature under the domestic law of thal Party, The Parties concerned shall cooperate
with cach other, in particular on procedural and evidentiary aspects, fo ensure the cificiency of such
prosecution,

8. Whenever n Party is permitted under its domestic law to exiradite or etherwise surrender one of
its nationals only upon the condition that the person will be returned to that Party to serve the sentence
impased as a resuit of the tial or proceedings for which the extradition or surrender of the person was
sought and that Party and the Party seeking the extadition of the person agree with this opiion and
other terms wthat they may deem appropriste, such conditional extradition or surrender shall be
sufficicnt to discharge the obligation set forth in paragraph 7.

9. 1f exteadition, sought for purposes of enforeing & sentence, is refused because the person sought
is 1 national of the requested Party, the requested Party sholl, if i5 domestic law 50 permits and in
conformity with the requiremenis of such law, upon applicaiion of the requesting Party, consider the
enforcement of the semence that has been imposed under the domestic law of the recuesiing Party or
the rermainder thereof.

). Anv person regarding whorm proceedings are being carricd out in connection with any of the
criminal oifences (0 which this Anicle applics ¢hall be guaranteed fair treatment at 2l siages of the
proceedings, including enjoyvment of all the rights and guarantees provided by the domestic law of the
Party in the territory of which that person is present.

i1. Nothing in this Protocol shall be imerpreted as imposing an obligation to exiradite if the
requesied Party has subsiantial grounds for belicving that the request has been made for the purpose of
prosecuting or punishing a person on actcount of that person’s sex, race, relipion, natiosatity, ethnic
origin or political opinions or that compliance with the request would cause prejudice to thal person’s
position for any one of these reasons,

12, Parties may not refuse & request for extradition on the sole ground thai the offence is also
constdered 1o invoive fiscal matters.

13.  Before refusing extradition, the requested Party shall. where appropriate, consult with the
requesting Party 10 provide it with ample opportunity to present iis opinions and 1o provide
information relevant 1o its allegation.

14, Parties shal} seek to conclude bifateral and multiateral agreements or arrgngemenis 10 ¢ary o
or to enbance the effectiveness of cxtradition. ‘Where Parties are bound by an existing treaty or
intergovernmentgl arrangement the corresponding provisions of that treaty or intzrgovernmental
arrangement shall apply unless the Perties agree 1o apply paragraph § 1o 13 in Heu thereof.
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Article 31
AMeasures lo ensure extradifion
1. Subject to its domestic law and s extradition treaties, the requested Party may, upon being
satisfied that the circumstances s¢ warrant and are urgent and at the requesi of the requesting Pary.
ke a person whose extradition is sought and who is present in its territory into custody or take other
appropriate measures 10 ensure his or her presence at extradition proceedings,

2. Measures tzken in accordance with paragraph 1 shall be notified, in conformity with national
faw, 05 appropriare and without delay, to the requesting Party.

3. Any person regarding whom the measures in accordance with paragraph | are being taken, shall
be entitied o
(@) communicate without delay with the nearest appropriate representative of the State of
which that person is & national or, if that person is a stateless person, the State in the semitory of
which that person habitually resides; and

{ly  be visited by a representative of that State.

PART Vi: REPORTING
Asrticle 32
Reporiing and exchange of information

1. Each Pany shall submit to the Meciing of the Parties, through the Convention Sucretaris,
periodic reports on s implementation of this Protocol.

2. The formai and content of such repons shall be determined by the Meeting of the Parties. These
reports shall form part of the regular WHO Framework Convention on Tobacco Control reporting
instrumient,

3. The content of the periodic reports referred 10 in paregraph 1, shall be delermined having
regard, inter alia, 1o the following:

(a) information on legislative, e¢xecttive, administrative or other measures taken 10
implement this Protocal;

{b) informaiion, as appropriale, on any constraims or barriers encountered in the
implementation of this Protecol and on the measures taken to overcome those barriers;

{c} informstion, as appropriate, on financial and technical assistance provided, reczived, or
requested for activities related to the elimination of illicit trade in 1obacco products; and

(d) ihe infarmation specified in Ariicle 20,
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fn those cases when relevant data are already being collected as part of the Conference of the
Parties reporting mechanism, the Metting of the Parties shall not duplicate these efforts.

4. The Meeting of the Parties, pursuant 1o Asticles 33 and 36, shall consider amangements 1o BSSist
doveloping-country Parties and Parties with economies in transition, at their request, in meeting their
obtigations under this Article.

5. The reporting of information under those Asticles shall be subject to nation faw regarding,
confidentiality and privacy, Parties shall protect, as mutually agreed, any confidential information that
is reported or exchanged,

PART VIL: INSTITUTIONAL ARRANGEMENTS AND FINANCIAL RESOURCES
Articie 33
Meeting of the Poriies

1. A Meeiing of the Partizs is herchy established. The first session of the Mecling of the Parties
shail be convened by the Convention Secretariat immediately before or immediately after the next
regular session of the Conference of the Parties following the entry into force of this Protocal.

2. Thereafter, regular sessions of the Meeting of the Parties shall be convened by the Coavention
Seereiariat, immediately before or immediately afer regutar sessions of the Conference of the Parties.

3. Extraordinary sessions of the Meeting of the Panties shall be held a1 such othet times as may be
deemed necessary by the Meeting or at the writien request of any Party, providsd that, within
six manths of the request being communicated to them by the Convention Secretariat, it is supported
by at least one third of {he Parties.

4. The Rules of Procedure and the Financial Rules of the Conference of ihe Parties 1o the WHO
Framewark Convention on Tobacco Conirol shall apply, mutatis mutandis, to the Meeting of the
Parties unless ihe Meeiing of the Parties decides otherwise.

5. The Meeting of the Panties shafl keep under regular reviesy the implementation of the Protocol
and take the decisions necessary to promote its effective implementation.

6. The Mceting of the Parties shall decide on the scale and mechanism of the volunary assessed
comributions from the Parties to the Protocol for the operation of this Protocel as vell as other
possible resources for its implementation.

7. At cach ordinary session, the Mecting of the Parties shall by consensus adopt & budget und
workplan for the financial period unti the next ordinary session, which shell be distinct from the
WHO Framework Convention on Tobacco Control budget and workplan.
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Artfele 34
Secretariar
I The Convention Secretariat shall be the Secretariat of this Protocol.

2. The functions of the Convention Secretariat with regard to its role as the secretariat of this
Protocel shail be to:

(@) make arrangements for sessions of the Meefing of the Parties and any subsidizry bodies
25 well as working groups and other bodics established by the Meeting of the Panties and
provide them with services 15 reguired;

(b} receive, analyse, transmit and provida feedback 10 Panties concerned as needed and Lo ihe
Meeting of the Partics on rcports received by it pursuant to this Protocol and facilitnte the
exchange of information among Parties;

(&) provide support 1o the Partics, particularly developing counmiry Parties and Parifes with
economics in transition, on request, in the compilation, communication, wnd exchange of
information required in accordance with the provisions of this Protocol, and assistance in the
identification of evailable resources to facilitate implementation of the obligations under this
Protocol:

(dy prepare teports on s activities under this Protocol under the guidance of and for
submission to the Meeting of the Parties;

(e} ensure, under the guidance of the Meeting of the Parties, the necessary coordination with
the competent intemnational and regional intergovernmenta! organizations and other bodies;

() enter, under the guidance of the Meeting of the Parties, inte such sdministrative or
contractual arrangementis as may be required for the effective discharge of s functions as
secretaniat to this Prototol;

() receive and review applicalions by intergovernmental and nengovernmental orgastizations
wishing to be atcredited as observers fo the Meeting of the Parties. while easuring thst they are
not affiliated with the tobacco industey, and present the reviewed applications Lo the Mesting of
the Parties for its consideration; and

{h} perform oifher secretariat functions specified by this Protocol and such other funcrions as
may be determined by the Mectinig of the Parties.

Article 35
Relations befween the Meeting of the Partles and intergovernnental organizations
In order {o provide technical and financial cooperation for achieving the objective of this Protocol, the

Meetings of the Parties may request the cooperntion of compeent jmemational and regional
intergoveramental organizatiens, including financial and development institutions.

Qsj..h.:ui:.b:;:ﬁ_;




Annex o - FCTCA0PS01)

Article 36
Finomeial resources

1. Panies recognize the important role that financial resources play in achieving he objective of
this Protocol, and acknowledge the importance of Article 26 of the WHO Framework Convention on
Tobacco Control in achieving the objectives of the Convention.

2. Eoch Party sholl provide financial support in respect of its naifonal activities intanded fo achieve
the objective of this Protocol, in sccordance with its national plans, priorities and programmes.

3. Partics shall promote, as appropriate, the utilizaiion of bilateral, regional, subrepional and othes
multilazeral charmels to provide funding for strengthening the capacity of developing-country Parties
andt Parties with economics in transition in order to mect the objectives of this Protoeol.

4. Withow prejudice to Article 18, Panties are encouraged, subject to national laws and policies
and where appropriae, to use any confiscated procesds of crime deriving from the itticit trade in
robageo, tobacco products and manafacturing equipment fo achieve the objectives sct out in this
Protacal.

5. Parties represented in relevant regional and interngtional intergovernmental ompanizations and
financial and development institutions shall encourage these cntities {0 provide financial assistance for
developing-country Parties and for Parties with economies in transition to assist them in meeting their
obligations under this Protoco), without limiting the rights of participation within these organizations.

8. Panies agree that

{(#) o ngsist Partics in meeting their obfigations under this Protocol, all relevaunt potential and
existing resources available for activities related to the objective of this Protocol should be
mobilized and uiilized for the benefit of all Parties, especially developing-counire Parties and
Pariies with cconomies in transition; end

(b) the Convention Secreiariat shali advise developing-couniry Parties and Parties with
economies In iramsition, upon roquest, on available sources of funding to facilitate
implementation of their abligations under this Protocol.
7. Parties may require the tobaceo industry 10 bear any costs associated with 8 Party’s obligations
to achieve the objectives of this Protoce}, in compliance with Anticle 3.3 of the WHO Framework
Convention on Tobacco Comrol.

8.  Paries shall cndeavour, subject lo their domestic law, fo achieve self-fingncing of the
implementation of the Protoco! incleding through the levying of taxes and owker forms of charpes on
tobacco products.
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PART VIII: SETTLEMENT OF DISPUTES
Articlé 37
Seitlement of dispuies

The settlement of dispntes hetween Parties concerning the interpretaiion or application of this Protocod
is governed by Articte 27 of the WHO Framework Cenvention on Tobacco Centrol.

PART IX: DEVELOPMENT OF THE PROTOCOL
Article 38

Amendments (o this Protacol
1. Any Pany may propose amendments to this Protoeel.

2. Amendments to this Protocol shall be considered and adopted by the Meeting of the Paries. The
texi of any proposed smendment to this Protocol shall be communicated to the Panies by the
Convention Seceetariat nt least six months before the session at which it is proposed for afoption.
The Convention Secretariat shall aiso communicaie proposed amendments 1o the signataries of this
Protocol and, for information, to the Depositary.

3. The Panies shall make cvery cffort to reach agreément by consetisus on any proposed
smendment to this Protocol. If all efforts at consensus have been exhausied and no agreement raached,
the amendment shall as a last resort be adopted by a three-quanters majority vote of the Parties present
and voting ot the session. For purpases of this Article, “Partles present and voling™ means Parties
presem and casting an affinnative or negative vote. Any adopted gmendment shalt be communicated
by the Convention Secrctariat to the Depositary, whe shalt civculate it (o all Parties for aeceplan e

4, Instruments of acceptance in respect of an amendment shall be deposited with the Depasitary.
An amendment adopted in accordance with paragraph 3 shall enter into force for those Parties having
accepted it on the 90th day afler the date of receipt by the Depositary of an instriinent of acceptance
by a: teast two thirds of the Parties.

5. The amendment shall enter into force for any other Party on the 90th day afler the date on which
that Party deposiis with the Depositary its instrument of acceptance of the said amendment.

Arricle 39

Adogstion and emendment of annexes to this Profocol

1. Any Party may make proposals for an annex to this Protoco] and may propose amendmenis 10
annexes to this Protocol.

2. Annexes shall be restricied to lists, forms and any other descriptive material retming 10
procedural, sciemific, technical or adminisirative matters.

3. Apnexes 1o this Protocol and amendmenis thereto shall be proposed, adopted and enter inio
force in accordance with the procedure set forth in Article 38.
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PART X: FINAL PROVISIONS

Article 40
Razervations

No reservations may be made to this Protocol.
Article 41

Withdrawal

. Atany {ime afler two yeurs from the date on which this Protocol has entered into foree for a
Party_ that Party may withdraw from the Protocol by giving written netification to the Depositary.

2. Any such withdrawal shall take effect upon expiry of one year from the date of receipt by the
Depositary of the notification of withdrawal or on such later date as may be specified in the
natification of withdrawal,

3. Any Party that withdraws from the WHO Framework Convention on Tobacco Control shail also
be considered as having withdrawn from this Protocol, with effect as of the date of its withdrawal from
the WHO Framework Convention on Tobaeco Controf.

Article 42

Right 10 vore

1. Each Party to ihis Protocol shall have one vote, except as provided for in paragreph 2.

2. Regional econoniic integration organizations, in matters within thelr competence. shall exercise
their right to voie with a number of votes equal to the number of iheir Member Stater that are Parties
to the Protocol. Such sn organization shall nol exercise its right to vote it any of its Member States
exercises its right, and vice versa,

Asticle 43

Stgnature

The Prowcol shall be open Tor signature by all Poartics to the WHO Framewerk Convention on
Tobacce Comrol al Wortd Health Qrganization Headquarters in Geneva from 10 to 1 Jamuary 2613,
and thereafter at United Nations Headguarters in New York until 9 January 2014,

Article 44
Ratlfication, acceptance, approval, formal canfirmation or aecession

1. This Protocol shall be subject to ratification, scoepiance, approval or accession by Siates and to
formal confinmation or accession by repione! economic integration organizations that are Party {o the
WHO Framework Convention on Tobacco Control. B shall be open for accession frem the day after
the date on which the Protocol is closed for signature. Instruments of ratification, acceptance.
appraval. furmat confirmation or accession shall be deposited with the Depositary
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2. Any regichal economic integration organization thai becomes a Party without any of s
Member Stries bring a Party shall be bound by all the obligations under this Protocol. in the ease of
grganizations ane or more of whose Menther States is & Party, the organization and its Member States
shall decide on their respective responsibifities for the performance of their obligaitons under this
Precocol. In such cases, ihe organization ard the Member Steles shall not be entitled to exervise rights
under this Protocol concurrently,

3. Regionnl economic integration organizations shall, in their instruments relating to fornal
confirmation or in their instruments of accession, declare the extent of their competence with respect
10 the matters governed by this Protocol, These organizations shall also inform the Depos:tary, who
shall in turn inform the Parties, of any subsiantia! modification (o the extent of theic competeace.

Article 45
Entry into foree

1. This Prutocol shall enter into force on the 90th day following the date of deposit of the
40th instrument of ratification, acceplance, mpproval, formal confirmation or asccession with the
Drepositary.

2. For each Party to the WHO Framework Convention on Tobacco Control that ratilies, accepis.
approves or farmaliy confirms this Protocol or aecedes thereto afler the conditions wt aut in
paragraph 1 for entrv inio force have been fulfilled, this Protocol shall enter into foree on the nineticth
day following the date of deposit of its instrument of ratification, acceptance, approval, accession or
formal confirmation,

3. For the purposes of this Article, anv instroment deposited by a regional economic integration
organization shall not be counted as additional to those deposited by States Members of 1hat
organization.

Article 46

Bepositiry
The Secretary-General of the United Nations shali be the Depositary of this Protocol.

Article 47

Awthentic toxis

The originni of this Protocel, of which the Arabie, Chinese, English, French, Kussian and Spanish
texts are cqually authentic, shall be deposited with the Secretary-General of the United Natinns,
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